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dant had sued Klapp and Holt jointly on the note due him, then 
Klapp according to that case, if it be correctly decided, could not 
have used the note due to him alone by the defendant, as a set-off 
because there would have been different parties to the original and 
cross action. But no such difficulty is presented as our case stands. 
The original suit is by Hurdle, who stands in the place of Klapp, 
against the defendant and the cross action or set-off is by the defen- 
dant against Klapp. So the parties in both are the same and the 
circumstance that the defendant has also a several cause of action 
against Holt on the same note does not affect the principle. There 
is error. 

Judgment reversed and a venire de novo awarded. 



In the Supreme Court of North Carolina, June Term, 1858. 

ADAMS VS. HEDGPETH. 

A bail bond taken by the sheriff which omits the name of the security in the body 
of it, although signed and sealed by him, is a void bond, and cannot be enforced. 

This was a scire facias to subject the defendant as bail to be 
entered in Orange County Court, and carried by appeal to the 
Superior Court where it was tried before his honor Judge Saunders 
at the March term, 1858. 

The facts are as follows; the plaintiff sued out his writ to 
August term, 1856 of Orange County Court, against William H. 
Campbell, George Jackson, and Pride Jones ; at the return term 
the sheriff filed two bail bonds, one signed by Pride Jones with 
one Strayhan, as his bail, conditioned for his appearance, the other 
was signed and sealed by the said Campbell, Jackson and the pre- 
sent defendant, and is in these words, viz. 

State of North Carolina, 

Orange County. 
Know all men by these presents, That we, Wm. H. Campbell and George Jackson, 

and all of the County aforesaid, are held and firmly bound unto Richard M. 

Jones, sheriff of Orange County, as such sheriff in the just and full sum of seven hun- 
dred dollars, current money of the State aforesaid to be paid unto the said Richard II. 
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Jones, sheriff as aforsaid, as such sheriff, his heirs, executors or assigns, for the true 
performance whereof we bind ourselves, our heirs, executors, administrators and 
assigns, jointly and severally, firmly by these presents. Sealed with our seal and 
dated this the 19th day of August, 1856. 

The condition of the above obligation is such, that if the above bounden Wm. H. 
Campbell, George Jackson, who have been arrested by the said Richard M. Jones, 
sheriff as aforesaid, upon a writ returnable to the County Court for Orange County, 
at the suit of Thomas Adams, do well and truly make his appearance at the next 
County Court to be held for the County of Orange, on the 4th Monday of August 
1856, then and there to answer to the said Thomas Adams of a plea that they ren- 
der unto him the sum of three hundred dollars, which they owe and from him detain, 
to his damage fifty dollars, and then and there to stand to and abide by the judgment 

of the said court, and not depart from the said court, without leave and said 

the securi — of the said Wm. H. Campbell, George Jackson, well and truly discharge 
as special bail of the said Wm. H. Campbell, George Jackson, in the said court then 
the above obligation to be void, otherwise to remain in full force and effect. 

(Signed) WM. H. CAMPBELL, (seal.) 

GEORGE JACKSON, (seal.) 
A. W. HEDGPETH, (seal.) 

The plaintiffs afterwards obtained judgment in Orange County 
Court against Campbell, Jackson and Jones and this sci. fa. was sued 
out to subject the present defendant as bail of Campbell, to the pay- 
ment of said judgment. The defendant at the return term of the sci. 
fa. craved oyer, which was had, and then, contending that the above 
was no bail bond, moved in arrest of judgment ; which motion was 
refused by his honor, and from a judgment according to the scire 
facias the defendant prayed for and obtained an appeal to the Supreme 
Court. 1 

1 By section 1 of chapter 11 Rev. Code, it is enacted that when a capias ad respon- 
dendum, $c, comes to the hands of any sheriff, it shall be his duty to " take bond with 
sufficient security in double the sum for which such person shall be held in arrest, 
&c." Section 2nd enacts that " upon the return of such bail bond into court, it 
shall be deemed, without any indorsement to that effect, to be assigned to the plain- 
tiff therein named." The 3rd section enacts that " bail in civil cases taken accord- 
ing to the directions of this Act, shall be deemed special bail and as such liable to 
satisfy the recovery of the plaintiff." So that it will be perceived that the bail bond 
in our practice is equivalent, in its effects to the recognizance of special bail or bail 
above in England. The 19th section of the 105th chapter of the Rev. Code however 
governs this case. " The sheriff or his deputy, shall take no obligation of or from 
any person in his custody for or concerning any matter or thing relating to bis office, 
otherwise than payable to himself as sheriff and dischargeable upon the prisoner's 
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P. H. Winster, Sr., for the plaintiff. 

D. Gr. Fowler and W. E. Bailey, for the defendant. 

The opinion of the court was delivered by 

Battle, J. — There is an objection apparent upon the face of the 
instrument declared on as a bail bond which is fatal to its validity as 
such, and which is of course decisive of the case against the plaintiff, 
without reference to any other objection. The name of the defen- 
dant is not only not inserted in the body of the bond, but it is not 
stated in the condition that he is the special bail of tbe principal 
obligors. His name and seal do indeed appear at the bottom of the 

appearance and rendering himself at the day and place required in the writ where- 
upon he was, or shall be taken or arrested, and his sureties discharging themselves 
therefrom as special bail of such prisoner or such person keeping within the limits 
and rules of any prison ; and every other obligation taken by any sheriff in any other 
manner or form, by color of his office, shall be void," &c. 

It was held in an early case that a bail bond need not have a condition for the 
discharge of the bail, as this right in this respect is acknowledged and regulated by 
a public law. Rhodes vs. Vaugban, 2 Hawks, 167. But it was held necessary in 
that case as well as the subsequent case of Clark vs. Walker, 3 Ired. 181, that in 
order to constitute a bail bond under our statutes, the relation of principal and bail 
must appear in the condition of the bond so that by covering the names of the parties 
signing tbe instrument, the court might see from the bond itself who was principal 
and who bail. In the principle case it cannot be determined upon a reading of the 
bond, that Campbell is principal; the condition is, that if " he" do well and truly 
make "his" appearance &c, after a former recital that Campbell and George Jackson, 
had been arrested. To whom does the pronoun " he" relate ? Not to both, because 
it is singular, then as between Campbell and Jackson, if you apply the ordinary 
grammatical rule, it should be referred to Jackson, which will not answer, as Hedg- 
peth is sued as bail of Campbell, not as bail of Jackson. Then not to apply that 
rule, you are left in a mere state of conjecture from which you cannot be relieved 
by any other part of the instrument ; Hedgpeth's name is nowhere mentioned. So 
that it cannot be determined from the instrument declared on, who is either principal 
or bail. In Clark vs. Walker, cited supra, Walker was sued as bail of one Polony. 
The condition was " that" if the above bounden John Polony and John Walker do 
" and shall make their personal appearance," &c. The court say that " this is not 
the contract of bail in its terms, nor can it be inferred from the bond that one is bail 
for the other." Nor can the case be helped by the application of the maxim ut res 
magis valeat guamperrat, as it is not a common law bond, but one taken under 26 Hen. 
6. All bonds taken by a sheriff are declared void unless he follows the direction of the 
statute. " The statute, in such cases like a tyrant, where he comes he makes all 
void." Twyne's case, 3 Rep. 83, notes u and w. — Note by Reporter. 
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condition, along with those of the defendants who had been arrested 
in the action, but in what character he undertook to bind himself, 
does not appear in any part of the instrument. By an act of gross 
neglect the blanks in the printed form were omitted to be pro- 
perly filled up, hence the error. In the case of Vanhook vs. 
Barnett, 4 Dev. 268, there was a similar omission in the body of 
the bond, of the name of one of those who signed and sealed it as a 
surety, and the court held the omission to be immaterial but that 
was the case of an administration bond, and there was no necessity 
for it to appear in the condition that the defendant whose name was 
omitted was one of the sureties. See the form of the condition of an 
administration bond, in the Kevised Code, ch. 46 sec. 4. But in a 
bail bond, the condition should set forth the name of the person 
who is special bail, in order that it may appear in what capacity he 
is bound, and how he may discharge himself. As the instrument 
in question does not purport to bind the party as special bail, it 
more nearly resembles the case of a deed signed and sealed by a 
person who does not purport therein to be a grantor. Such an 
instrument cannot operate as a grant from such person, as we decided, 
recently, in the case of Kerns vs. Peeler, 4 Jones, 226. The judg- 
ment must be reversed and a venire de novo awarded. 
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A Treatise on the Law of Wreck and Salvage. By Wm. Marvin, Judge of the 
District Court of the United States, for the Southern District of Florida. Bos- 
ton : Little, Brown & Co. 1858. 

The first paragraph of this book explains its origin, and the abundant 
necessity for its publication. The learned author says : 

" A chain of islands bends around the southern point of Florida, extend- 
ing in a south-westerly direction from Cape Florida, in latitude 25° 39' 
52", and longitude 80° 5', to the Tortugas Islands, in latitude 24° 37' 20", 
and longitude 82° 55' 10", a distance-of about 200 miles. About eight 
miles outside of these islands, and parallel with them, lies the Florida 
Reef — a chain of rocks of coral formation, lying underneath the surface of 



